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O D2-00l-2018 o molicaving arder was mads:

A order is made pursuant to & 157 of the Stata Schermes Managament At 2015 [MEW]
decladiag Lkat the applicants ane allowsd ta k2ep a smail to nedium sized nzutgred dog, which
they ara b aeqre freis a reputable dog rescue croanization wethir: three {3 months of the
making of this arifer, an the lat oropery comprised in ks identiler 185F2271 ("Lot 10" and
the comman preperty of 2P2371 (the "streta scherme™) subjact te tha lallawing conditicns:

i1} e ordar iz to aaaby or tha remainder af tha o of the dog as acquired within three (3)
mrnths ot the making of this arder and not for any replacameant dog i the applicants' dog dies or
a5 1Hissing:

{2y Tha applicants’ dog = to sty within the conbnas of Lat 10 axcept whan zaving and
gntzrng tha stizta schamea; '

(3 Whkean leawng and entering tha strata achemz, the applicants' dog is to take the nost
dirzcl racla to and Trom the oolsids strec! acioss the asimmaon prooerty of the sirata scheme:

4%  The applicants’ dog is to b2 on 2 l2ask and in tha aentral of a respansible adol: at all
tirnes wi*en <n the commaon proparty of the strata scherme:

i§)  When cn the strata scheme at all times, the applicarts’ dog is to oa clearn and {raa of
WS, deas and ather parasites,

B Tha applicants ars t¢ ansure that the dog does not create any nuizance or anadyancs so
as Lo intarfere with the peaacelcl amayirsent af alber lob cwners. occupiers of other persans
[awFully using {he caommon praparty, and cwnars aof neignbouring properties of the sisaty
scheme:
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ify  Theapoicants are to engure that the dog does not 3oi on any cadl of tha scomman
[proaeity and ane toimmeciately rermsve and asprepnala y dispose of Ay soiling whicih nay
coci oh tha comman prapacdy ar wetlrn the canfnas of | ot 10,

5]  The applicantz are to ensurz thal al wasls Maller generated by the dog is disposed of
nromply and byomeneally 5o a5 12 ersucs tha: oo wnplessant caour or sther reizancs is cavsad
therehy;

(21 The appicans will be raspansible ‘or 37y naqm or damage sagsed by tho deg whis an
Lot 10 ar =g comnan propery.

Feasans for decizion”

1. Since & Januay 2618, Ihw epplicants have cooapied Lot 10 of the strala scheme wrder a
rasiclentia: tenancy agraament. Itis a ground fdoor unit within & sizata acheme at Wocllabkra
MW '

Z. The applicart chtmined pomizgion fram lkeis lardlord ta kesp a dag o the reaidential
tenancy promisos subjsel o lhe sonsent of the Owners Carperatizn,

4. It:e: application for approval was made by email corresaonderce o the srata schame's
ageni Joahua Woz2a ("Mr Aoges’) Tne spplizants’ applization for approval swas inftiated by an
email set on 22 January 205 to Mridcses, in circumstances whera the y-lavws of Se strata
gzhama thea applicabla incluced Ry-Law {6 as to the kesaing of enimalz, as follows:

(17 Subject to seation 450047 an mwner 0 cocupiar of @ lob must not, withaut Lha appravas i
writing of the awnerz coroo-ation. keep any animal on tha ict orthe cormmon property,

(2% The cwners carparation mikt noi urneasanaty witbhzls is spaoual of fe keening of an
anirral i @ lat or the common propery,

4. The rescancent to the apaication is the Swhars Corporatior. Torcugh its agent, iy
Mos=2 who appeassd at today's heading by imaphone, with the Tribenal's prar legyve), the
Crarers Carporadion scught parlleoians {by errail of 30 Jarwary 2518 and subssquent
corrasrondancal (fam iha applicants as regards the type of dog (size, gender brooad, nature
and pga} and alzo exoressed coacems aboct a pot walking toougt comror propery and what
actions woudltl pe laken about picking Ul dog droppings. The Qwners Conporaton aiso sought to
ke anou wih:at plans the appelicants have t1 walic the doe and 2nsure that e dogs bahaviour
iz arseptahle, ie not B nuisaree o othar owners and cocupiers of tha staty scoeme and
neghhours. guch as the owaer of ine rasl door praparty whe has 2 guice dog.

3 The agolleants st sot nfaraatior: i respense to these maters anc tho alhad concarns
af the: Cong e Sarparation in e gmails tn Mr Mazes gated 20 Febriary 2018 and 15 March
2018, In 2s8ence, she applizants said ey intended to get a puppy of smad to mmadiem: size from
a repuiable dog reacue erganisation. They said that ey wera cormmitted t2 training anc
sociglising the dog who they want az a naopy, family pst. They gava swor svidence that Lhey
have extensis axperichos 28 awhars m 1he past of fRmily friizndsy cocs ard that thair we ik
sircumstarces maant that the dog would not be 1eft ungiterded for axtensiva pericds of tims.
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8. O 28 Marsk 2018, the staia scheme passed a =pecial resolfion adding Special By-
Law :Z a5 foligws:

Yo mest ol keop atiy acirmnal o9 comnan proverty QR within lots, This includes, i = nct
i o SelE, Gons, owined pigs, hamsbaes god bings.

I O & Apel 2018 the Twners Corpasalion, by erail of that data, friom: M Meses ta ihe
sppligants, inforned the applicants that ther appl-ostior te keep 8 dog hed een refused. The
email rafaned to "leqitimate concernzg’ as follows:

[ Many af the reighbourhaad felirss vse your patic wal! and tre2 as thair marn highweay.
Trhera ars alreacy multiple laud cat flghts. o your asio wall and on Lhs oottop of 534 whizh wa
sannst control as the calz do not belsngd o aby of our residorts. Srlngisg an sdoikanai
lagialppy it the picturs st sreate even more chaos with he berding (3! the cat zightings a0
the cal dgats).

(21 The awricr of S04 (3 bine lady with her Sesaing Eve Dog'} skares 8 ocommasn boJandany
wiall {with 8 window) it your gais, Sha has lived thers for maay years and has axcresssd har
CONCeNs agains. & ienant having a cog/puany Jazpite harlova for animals. Already wwth Ioud
cat agns on her roof, she feels a doglpu ey will wasson (ha sitoation: as ner'Ssaing Eye Tng
nacds 1o ba foczed an her foll {ime cae and not distracted by cet fights and ardegpuppy
Larklng ek,

3] Also. ths nongerns for e cog B2ing leh alons durnag the day.

8. Mediation of the padies’ dispude was deciinzd by tha Owners Caiporatzon. Tha agplicants
breugh: Thiz avoicaken far ordars undzr Lthe Sirata Schemes Yanagsment Azt 2015 [MEV {fhs
SEMAY on 3 July 2013,

9, The applicants say lnal they ars propared o0 agras Lo reasanzhle conditions for the
kecping of @ dag or Lol 10 and that e respondanl's approval be the keeping of 8 cog o Lot 10
waz unregsorably withheld,

10, The esoongent reiies upon Spociail Be-Law T2 (nassed ay special resslitior on 28
March 2318} but 2ays evan i Spacia! Gy-Law ©2 does kot appiy, iis reas0ns wera nod
unreazcnaie for rafugir g appooval of tha kzeping of a dog an Loi 10 by the applicants. bMr
Mosas submibed Mai it was seasonable in il the ciscumstances for the apalicanls’ appiicalan
‘or aagroval o keep a dog tede rgjected given the rcal poteniad that a dog‘peppy would create
2 nuigance with wmranted aoize and distrzanca of (he peace and quiat enjoyment of atnes:
CWNErS art pocoapiers of the sirata acherme gnd the awea-s of ngighbourng croperias.

11, Inieply, the applicants submitted dhat the appdieabla by-law at the tira thay hroeght the
aoplieaicn for aporoval was Hy-Ladw 18, Mhey giso argeed thad the rew Soazial By Law is
“unfair” bacause il pravides for g blareket proackition oo pet ownarship wethin the strese echams
in uiicamsiancas whera thers arg ownars who Fave prarappioval ader By-Law 46 1o kaep
cats.
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12, The Tribunal foond sk ke aoplication must be aensidersd under By-law 1% as that wasz
the applicable by law at te time wien tne applicatior Jor approyal was imadas 1o 43 sirata
gchorme by the appiicants. In this szgand tkore s no dauk! Foem a teading ot the relevan:
eorespondence thai the Cwnars Conoration praccadad Lo congide) the appicaian far spprova:
wekich nad been made on 23 Janoary 2016, on the nasis that it cauld provss approval for the
keesing of an animal on Lot 10, otferwise, it wouid not have 2cught 13e fefther casticulars it did
i1 3e carregcoacdence sent on its behalf by the agent, MrMeses (as raforad o above). “hat
the Cwnass Comoraben may avs hean considetng amending its hy-laws in respact of the
keeping of animals f-om as early s 29146 5 of no nmoment becalse at all nalerial Fmasz whar
the Cwnars Camporadian wWas giving consxderation Lo ke appicants iepuest for spproval, tha
analicama my-imw on gat awresship faribe schame was By-Law 16,

13, Saction 157 of Se SSMA providas:

11 The Tribenal may on aoplicadan by he ownar or sooupien (wilt e consaat of the swner of
2 lotin g strata schoime maks an aador dackarng that the applicsnt may keap a0 animal 29 11e
ot ar comimen Dropaity.

123 Tha Trkumar muast mar make the crder ua'sss s satisied taat:

(a:tha hy=aws peomit the keepirg of aa anima. with the approval of the owasrs corsaralion and
pravice that ine owners corparztion canno: unreazsnaay witkhold corzaal Yo lhe <eepirg of an
animral. and

i) the awrers coiporaeen has unregsorakly withhald ts approvel to the éezoing of $he animal
a7 tne 1ot ar comman praperty.

14, Whether a witkhelding of congen: within By-aw 1602% and 5 1ET(2)4; of me 3344 s
reasonacle. is an olyjective tsst. requizing the existznae of facls and circormstancas, wh'sh are
g fizien: toirduce ikat statz of-nind -n a reasonable persen: Richardsan v Toe Dwnars
Guiporatizn - Strata Pan Nop 882328 [2008]) MAWCT T 920 referring io the corssponding
(redegessarn] leoistetcn uncder the now repealzd S5504 1996,

15, The concep: of reasonablanas: within the meaning af s 187,217b] of the S5MA i3;
"sound judgman. o good sersa | tkis means thas tke desizior canrot b2 made o purely
amotve or c30cicus orodrds, Thase reqguiqed to make the decision must caasider ha feooal
gifLation afzre then™: Kely v The Owners Sorparatlon - Slata Plan Mo 5024 [Z013]
MIWISTTT 54 at [30], also refernng 1o the corrasponding predecessar legislatior,

16.  Tha appiicarts bear ibe onus on the talance of crobabiiities of makong oui a casse kran
order under g 1457 of the 23MA,

17, Tae cvidences oqodded by he spplizants iz tha: 4 is feir inteation o obtain a amali to
meslium sized dog of punoy age (g9, 8 Fox Tamier X Matezs Mix dog. or a Jace Russali Ter-zr
A Labrador &lix Dog) from @ repotable d20 restus oqganizaticn, thar such dog iz to ba health
chackod, agsessad for wmperament and will Have staited basic traiving lincluding tzied
traiaing; wilk the dog reseus rgarisation, and alse thet in the applicanis’ exparience, 'resoe'
ouppias are ol sacizlized with otherdags cats children and ofher anima:s.

18, The evicence [xefzre tha Tribenal urther eztablizhas thal the applicants are commitad to
aproasiaely traznng aad managing the dog they aoou:ne fkom a doy rescue oigarisation {e.g.
eivsding that tha dog attands ‘chadiznoe’ classes)
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19.  The Tioural = of the view that i is witmn e applicants' powear to keep anry fog they
watain from A resace croarigaton quist and chean and o ensare thai the dog dees net damnage
the strata buisding through faszal drappings of in any otwer way, does nol harm of dizturk cthar
residents and naighibsurs ane noss rot hann the iooal wild e

a1 Furthennors, if any dog acquied by the spplicanis and permitked o liva swithn Lhe strata
SGNEME CALSES 3 Ndisance or ueasciakbly interrres wilh tho use or nzcyment =f anotacr lot
ar carman praperty by arothe awnar or acoupier, a0 a neghbour, ilis open 1o the Orwers
Carprradan o :aka action agains: the apg’icants uncer 2 153 af tha S5hS,

21.  Thars is nothing about tha cirsunstances of s deg’pdppy acquired Tom & fepllabs
rescle Srpanisation par &2 o which the Trhbunal has been referred that precludes such a dog
lom sizata living.

23 Tha Trbunai iz also satisficd that the carcerns rawatiey Lo hygiene. odcur ard the
plaantiness of common proparky ara feasorable concerns for 1he reapendent o hold bui that
S0 Grncers can be el by fhe impostion, of conditions o the keeping o & oeg an ot
property snd comimah Doopery.

9 The Trkuaat had seoard te the akirctioas pud 19 the email of the raspeondanl'z agent seaf
be the apicanss aa 3 Al 2018 Howeve;, thare is no evidznze to suqgest that the consem
atcut axacersatng the aoterlal for loud cat fights in and around the patio wall of ot 10 s
made aut an the cvideacs, The applicane’ evidsree (supaarted by photegraphs of the patio
ar=a). whicl ths Tribral accepts, is (nat the aplicants a2 Unawars at any loud satfights in the
rig % mcnths thay hava been living there, Aoy concaing of tha neighbour with: Lhe Guide Tog
are alep addieszed by the imposikon of reasonea’s zonditionz an dhe keeping of = oeg at Lo
10, Ir any sverl, the zuggestion of there being 3 distuption tr the aoiganous’s Guids [og srers
cnlkaly in light o° ihe sabstania; train'ng receivad by Guice Gogs in their deafing with everycay
digtractsna (sink as athor dogs®,

%4, The Trikunal fiipher accoptsd the applicarts’ evidancs that the dog will e a family pot
wrhizs witl pot be =ft cnattended ‘or [ang petiods of e, Aas was sugiesied at pein (3 of tha
rezpondant's emall o® % April 2018,

E lp oalithe circumstances, S0 Tibunegl fourd that tha raspondent's reasans for rafusihe
appraval as it in ihe email of 9 April 2008 are not sourdly nas=d and as such. they are rol
regsonable. In assancs, the Tibunai faurd that oq all =f the evidense the strata schome <id not
kaye vaid. rationsl reasoens for opppesing appraval and thas 1z desision wes nat baged an
teasonacle graunds.

26 Thare iz na doukt that the respordant mast act it the intzrests of all Lot-oawners and
rezidents of the sirata seheme, Tt it seems o the Tribunal that meat, if rot all, of e object zna
howaver reagznany Reld! could ave heen deatwith ay impesing condfiors or any graing

# appraval andlor seesing furher infamrmation fram the apa-dcants before making a dec’sion.
The resdents’ corcans are nol suffizient, iathe Thibunal's view te deay the applicants te
plaazure. camtart and suppat of havirg & rescus’ dag e wish: them,

27, The Tibunal alse tound that any regaonanle cenczms of otner igs-dents and naighao.s
way ba acdrazsed by e inpositlor of conditions in the Trbkuna. s ordey.
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28 Therefore the Trinuralz central fincing was that the sospordznl Swaees Copporatizn nad
urreazanady’ rafuzad ta dive ils agproval Lo Lne kesping of a dag an Lot 173 ancd thaf a case for
an orde- af the Tobuaa: under o 157 of the SEMA = mace cut.

2. Fuitheimes, gvan it the Trkbuna: had desices By -Law 1§ dic nat apply becalsas Specal
Ey-Law 12 operaten in the circtimetancss (o, the Swness Cemorgiian had commuericated ita
digapproval or & April 2005 and e was aftar the passing of the Specia! By-Law on 25 March
2048], tha Tribunal wauld nat nave reacken a difereat conclision as o the 2pproprigte cocer in
resparise "o the apaticants angficaron, This is hecause the Trbunal found Spacial By-Law 12 is
narsh, unconscienakle and appieashe condary to s 13907 of the S50MA (sea alsp 2 15007) of
e SBRA), i that a Dlanicet cohibition n the <2ad.ng of anmas ir & sirats scheme aapetiaily
whan thers is no poszibla disurzbon orcapacity, to conzsidar the patticular neecs arc dasives of
Ielivicheal sot aierers or accuciers. dazs not reflecl a aoticn of faimess: sae Yardy v Jwhers
Gamporaian GF 7257 [2018: NSWTALCD 9.

20, The Teinunals ardor rallecls s Fndicgs of fast arn law 33 set cut ahavs,

I} Charles
Senior Memser

D108
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