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What can we expect in 2023

1. Management rights changes to be front of mind
2. Insurance claim delays

3. Defects and water damage
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Management rights

What's the issue?

. iscussions ?nd lots of “"noise” around chan% %the term ¢
Imitations of management rights agreements | ueensland

What does that mean??

* Mana nt rlghtls agre ments are the tradltlonal caretakln%'\
struc or uildin w ere agreements are entered mg ¢
Fon rac Waln enance of the com roperty an

tting of Iots within the sc eme to a thir par y

. Currentl%there 'ﬁ a maximum term limitation imposed on a Q
management rights agreement.
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Management rights

What are the current rules?

10 years under the Standard Module *
. %4% LIelaers under the Accommodation Module or Commercial
What are the rumours? s s

* That the Government is c_onsiﬂerin changes to the modi.JIe? to +
:‘rét Sceuce new rules altering the maximum term — most likely to
" )

¢*
Impact?
* Generally accepted that it is negative for management rights
 Has slowed industry a little — a wait and see approach
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Management rights

Who supports this?
* There are those that are ambivalent ¢

. T_1ﬁre are thgose that want term reduced - anti-management
ghts campaigners

 There are those that want it to sl;cay F‘he same — developers, ‘
_excllstln anagers, ARAMA, hanks, those associated in'the M

N UStI%/ rZ‘valu rs, agents and the like)

. I\Iﬁo—one is asking f?r it to be extended. Probably a recognition \

that 25 years is"a long time
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Management rights

What is likely to happen?

This is the $million question

« Maybe not |n%
8or orate ﬁ\t
tsuppo

Government does r]qot often
|0Ran5art|cularly W evelop

 Maybe something small
* Maybe something large

* Probably somethi
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Management rights

Potential solutions
* Note - these are broad and bold guesses and nothing more. *

1. Reduce all reements to a maximum of 10 vears. Would mean
ver Fttle dﬁii%erence between gtanéjard anc?x '

ccommodation ‘
modules p X
2. Reduce Accomodation Module to 15 or 20 years ¢
3. Chanlge thresPoI_d to increase term to a special resolution or
majority resolution -
4, Etart with 10 %ears but allow schemes to choose to increase ¢
igher up to 25 years
5

gr date

. Grandfatheri E)rovisions — this w?uld Br_otect all existir|
at w ace

agreements t ere already in p rior to a particu
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Management rights

Some observations

* The issue for those in favour of the cha S usuall centr
rouna a IF| erfgrmlng C reta??er THIS ILu ¥ go W|th ¢’

s nothin
e ter the greemen T H ortunate S|tuat|on% (erm
!ssltﬂgul%n e only leverage a body corporate has in a dispute
« What has not been focused i'ldg roving the ,\ ,\
:)erf rmance management t res S W ere y RANs were
ctlve and too Tisky not to dlspu = ¢

* Needed t ome form o mlddle ound that allowed fo
ﬂean?ngf%l SO utlonﬁelhat Jld not d srtruy the va uevc\), he reX|s

pusiness but gave the body corporate the result It reall:y IS see
- a per ormlng manager.

 Could make i ea5|er foA’ the move on and forced a ésgnment

orovyisions to be utilised or remuneration being tie
performance.
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Management rights

Summary
 Has always been these discussions *
 But now more realistic that something may happen

* Will be interesting to see what is proposed, if anything, and then
how deveﬁopers agnd banﬁ<s react Prop Y J

* Would be a significant change as has been relatively untouchew\
¢
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Insurance claims

* Insurers “flooded” with claims since February 2022

+
« The rain exposed probably every pre existing crack and leak in
Brisbane P P Y y P J
Y v
A I A
. Man_\f claims that have beeP made are still not finalised - lots of
anciflary expenses - loss of rent, etc. ¢
.
* Cost to insurers (and the industry is significant) ¢

* Re allrs are b?msg delayed due to lack of labour and material
Bp y as wel increased costs
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Insurance claims

« We have seen a number of Ialms that ar beln rﬂrused based
on |nter ﬁetatl ns of the po ICY WOr f these claims ¢

ma ? gen looked at or scrutlﬁlse to the same extent
prior to the floo
 Leading to disputes: '\
* with the insurer about whether they have properly ¢

disclaimed liability under policy terms .

* between owners and the body corporate due to delayed ¢

repairs — this has been a significant source of contention in
the last 12 months
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Insurance claims

 Irrespective of the insurer’s_position the body corporate is still
obliggg to comply with the B%CMA Y P

. Ong of the obligations jn.the BCCMA is to ensure that the #
BCCMA is in good condition

« That obH%ation IS absolut an% is not avoided because the
insurer has not grranged for the repalrsaygtéfthe Insurer has.

refused . (1 provide coverage or there is ect the builder is'% Y
responsible tor a a

 In those circumstance%the body corporate has failed to H‘neet its ¢
88“ i@cﬂ)onn as soon as the common property is not in goo

.
« Owners are entitled to expect the body corporate to co wWith
its obligations ggg can ta I:)e action in tY1e Cgmml-isstionerr);?&%ﬁce

to compe] the y corporate to carré out repairs. Issue is when
those actions volid’insurance coverag
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Insurance claims

« If the insurer has not organised repairs —aputs the body.
corPorate N a tough PDOS tll_on where it is f |IB1 to m?_e I|ts ¢
statutory maintenance_obligations but may become liable for
Increased repair costs if it carries out the work itself

« If the jnsurer is disc ai?ing epajrs —.the, bodlyrcorpor te nee& .‘\

tﬁ seek advice on whether that decision | cio ct.and arrange
the re aB‘s egardless (and then seek to hold the insurer ¢
responsible .

- . . ¢
« If there are existing d_cﬁfects the responsibjlity of the bu(lzlder -
% g aﬁgecrorporate still needs to arrange for'repairs and pursue
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Insurance claims

Solutions

« As an owner - b_%c.t bet is to take ear]g/ S?ft_ion and get your
pplication In wit E\he Commissioner Ice soonér rather than
ater. Important to aYe evidence connectin the_damagg to tye
cause and detalls of all the costs that have been incurr ~a

¢

* As a body corporate — need to ensure that the terms of the
polic ? gemn'igf?cation are gei meteb ﬁwe insurer anés, H -
Wlﬁh the

entitied to coverage, thobe riﬁ1 S are_belng progresse
an_urer as sogr}_a ossible. They typically™do not react unless
eing presse |rmI€/
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Defects and water damage

Very similar, and related, to the last topic

+
g\%lr%nig that they exist and they create issues for

A )
gicgﬁsls,t takeaway from today must be early “" , *°

There are USHANY Fi9NEe RIS m P LS8
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What is a building defect?

 There are a number of commonly used definitions.

* But generally accepted to be:

"Work that is faulty or below a reasonable
standard of quality.”
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How does the body corporate obtain any
rights? ‘

¢

* Construction contract between the developer and
the builder. Body Corporate is not a party to this

 That would mean the developer has the rights for
any defects under the construction contract

« BCCMA transferrers the developer’s rights to:

* the body corporate (in relation to common
property)
* owners (in relation to their lots)
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Developer

 The developer is not responsible for building defects.

 The developer is responsible for providing
documentation to the body corporate to allow the
body corporate to pursue its rights — getting these
documents is always the starting point.

« Document should be handed over at the scheme’s
first general meeting - but does not always happen.
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Handover information

 New-ish BCCM requlations stipulate what documents
need to be provided. It now expressly includes:

* plans, specifications, diagrams and drawings
* contracts for building work
* any warranty documents

 Before any action can be taken you must get a copy
of the building contract and construction documents.
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Avenues available to the body
corporate

« QBCC

* (Construction Contract

Zmaohoneys @7 LookUpStrata
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QBCC -

* Can lead to an investigation into the defects.

* QBCC has the power to issue directions to rectify
defective building work.

 Failure to do so can lead to black marks on licenses.

* Doesn’t always motivate the builder - who can
change entities.
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Time frames

 Important timeframes apply:

e complaints must be made within 12 months of
becoming aware of defect;

e complaints must be made within 12 months of work
being completed for minor defect;

e complaint must be made within 6 years and 6
months of major defect,
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Home warranty insurance scheme

 Won't regularly apply as only for buildings no more than 3
storeys high.

« If less then 3 stories — can be useful but need to get on
top of an application early. Must be lodged :

e [If structural — within 6.5 years of the earlier of
contract date, work staring or paying insurance
premium - and - lodged within 3 months of noticing
the defect

* If non-structural — must be aware within 6 months of
work being completed - and - lodged within 7 months
of the work being completed
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Construction contract

 Enforcing the developer’s rights under the construction contract.
 Generally starts with letters of demand and can lead to court action.

« Strict timeframes apply - particularly 6 years from practical completion.
 Also need to ensure that builder is worth pursuing (ie are they solvent).

* Need detailed evidence - independent defect assessments are crucial.
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Defect assessments

Reports intended to evidence any defects that exist.

Important that the right expert is used and they are able to
produce evidence of defects.

New-ish BCCM regulation modules require the body corporate to
consider obtaining a defect assessment at the second AGM after
registration (or following registration of new stages).

No restrictions on considering obtaining a defect assessment at
any other time.
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Role of body corporate and onsite p3
managers .

* Not generally their responsibility.

 Have a working understanding of the process

* Put the committee in touch with experts in the field that can
enforce the body corporate’s rights including:

* defect assessors;
* specialist repairers; and
* lawyers.

« We have a guide to assist — available following this webinar
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Client focused. Access commercial legal services
from Mahoneys experienced team.
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