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FAQ'S

What is a building defect?

What is the difference between

a “major” and “minor” defect?

Who is responsible?
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FAQ’S

. . 0 . . 0 ? —
Is the bond scheme still at 2% or it is 3%: I LOVEINSURANCE

 What happens to my statutory warranty period
if | am relying on Project Intervene?

 What s a statutory limitation period and how
do | work it out?

|
INSURANCE IS\MY.FAVORITE.

 Where does home warranty insurance come
into the picture?
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FAQ’S

* What’'s happening with the Alucabond and
Vitrabond Cladding class action?

* If we paid to replace cladding for a class 2
building under a contract which pre-dated 30
June 2021 could we ask to be compensated by
Project Remediate?

“;~ LookUpStrata

ALUCOBOND'
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vitrabond

S ———
ALUMINIUM COMPOSITE PANEL / MANUFACTURED Y FAIRVIEW
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What happens if
a builder does
not comply with

the timetable of
a NCAT
rectification
order?
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What happens if
a builder does
not comply with

the timetable of
a NCAT
rectification
order?
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Recent key decisions show that:

What do | do if my
statutory

1. A plaintiff alleging a breach of a duty of care under the

) D&BPA “must identify the specific risks that the

warranty period builder was required to manage, and the precautions
has passed? that should have been taken to manage those risks”.

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.



What do | do if my
statutory

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.

Recent key decisions show that:

The duty of care pierces the corporate veil to make
individuals liable in some cases, but proving a
developer or director had substantive control over
the carrying out of work may be difficult, especially in
companies with multiple directors, and will be
dependent on the facts in each case.



Recent key decisions show that:

What do | do if my

statutory 3. The duty of care extends beyond class 2 buildings in

NSW.

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.



Recent key decisions show that:

What do | do if my
statutory 4. The Civil and Administrative Tribunal of New South
warranty period Wales has jurisdiction to hear a D&BPA case.

has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.



What do | do if my
statutory

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.

Recent key decisions show that:

5. On 10 June 2020, section 37 of the D&BPA
commenced, imposing a duty to exercise
reasonable care to avoid economic loss caused by
defects on a person who carries out

construction work.



What do | do if my
statutory

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.

Recent key decisions show that:

Showing that a private certifier actually controlled
how the building work was carried out or that it had
the ability and power to control how the work was
carried out is necessary in pleadings of substantive
control against such persons.



Recent key decisions show that:

What do | do if my
statutory 7. The nominated supervisor has a duty to make
warranty period decisions as to the progress and manner of the works
so as to avoid defects.

has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.



What do | do if my
statutory

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.

Recent key decisions show that:

The person who does the building work is required to
perform the construction works in accordance with
the Building Code of Australia and the relevant
Australian Standard.



Recent key decisions show that:

What do | do if my
statutory 9. Pafburn decision

warranty period
has passed?

e Rely on duty of care
under the Design &
Building Practitioners Act
2020.



FAQ’S

What happens if the previous owner ignored the defect?
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What is the typical Building Defects Claim NCAT or
Supreme Court Timeline

OFT Not required in Supreme Court proceedings and in some circumstances

. such as, where the builder is not licensed or within 3 months before
Complamt expiration of time

l Typically 2 months
NCAT or Supreme
Court Application
l 6 weeks
First Directions | o/ il ool regarding conduct of matter, orders about
Hearing owners corporation completing its expert evidence

18
3 to 6 months
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NCAT & Supreme Court Proceedings Typical
Building Defects Claim Timeline

Further Directions Directions are made about supply of documents or
Hearing(s) evidence by all parties

l 3 to 6 months, following owners corporations evidence

Evidence in reply
l 3 to 6 months
T

Experts have joint - . -
] ) Parties’ experts meet to narrow issues in dispute
site meetings ~_ Settlement

& LookUpStrata
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NCAT & Supreme Court Proceedings Typical Building

T

[[ Joint reports ]

‘ 2 months

[[ Settlement attempts ]

) 4

[ Further Directions Hearing ]

‘ 2 to 3 months

[[ Evidence in reply ]

‘ 2 months
[{ Hearing ]
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Defects Claim Timeline

Settlement

Settlement can be progressed at any stage

Settlement attempts are usually most productive after the owners corporation and other parties’
positions are clear and understood with expert evidence

Venues for settlement discussions:
o on-site
o representatives’ offices
o Courtor Tribunal or specialist venue

Settlement can be:
o over parts of the dispute
o overall parts of the dispute except costs, which can be argued in the Tribunal or Court
o over all defects including costs

Typical settlement terms:

o rectification to an agreed scope or payout an agreed sum
builder to pay for and comply with rectification contract administrator’s instructions 20
HOW Insurance for the rectification
further statutory warranties for the rectification
OH&S
legal and expert costs
reimbursement items

Disclaimer:
Typical steps only
Timeframes can be much shorter or much
longer

O O O O O O

Timeframes can be substantially increased if
proceedings have to be transferred, or
substantial procedural disputes, delay tactics
etc.

LookUpStrata




It’s time to update your brief for any expert reports in NCAT -
New Code of Conduct from 7 April 2025

On 7 April 2025, NCAT published an updated Expert Code of Conduct (Procedural Direction 3).

BANNERMANS
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NCAT Procedural Direction 3

EXPERT EVIDENCE

This Procedural Direction applies to:

Effective Date:

Replaces Procedural Direction:

Notes:

Procesdings in which the rules of
avidence apply.

Procesdings in the Consumer and
Commercial Division invelving claims.
under the Home Building Act 1989
(NSW) where the amount claimed or in
dispute is mare than $30,000.

Procesdings in the Occupational
Division fer a “profession decision” as
dafined in cl 25(1) of Sch 5 to the
MNCAT Act.

Any ather pracesdings in which the
Tribunal directs that this Procedural
Direction s 1o apply

7 April 2025

NCAT Procedural Direction 3 (11
Saptember 2024)

You should ensure that you are using
the current version of this Procedural
Diraction. A complele set of Procedural
Directions and Guidelines is available
on the Tribunal website at

W, neal W gov.au

1. The Tribunal may rely on avid
about a technical matter or area of specialised knowledge thal is relevant 1o an

issue to be in py

from axpedt wi o reach a

P that experts’ apinions are

soundly based, complete and reliable. This Procedural Direction should be read
together with NCAT Procedural Direction 7 — Use of Generalive Artificial

Inteligence (Gan Al).

2. The Tribunal is bound by the rules of evidence in proceedings in exercise of ils

jurisdiction, p

g for the i ithen of a civil panalty in

axarcise of its general jurisdiction, proceedings under the Legal Profession Uniform
Law (NSW) or Public Notarles Act 1997 concerning a question of professional

and any other p

where so required by the relevant enabling

legislation (“Evidence Rules Procaedings”), see, for example, s 35, s 38(2) and (3)

NCAT Procedural Direction 3 | Exper Evidence

1

Scan the QR code

to read more
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Building Defects Guides: New Advanced Edition!

Take your knowledge to the next level with our new Building Defects Sr—— ww—
Guide Part 3 — Advanced Edition. The guide builds upon Parts 1 and 2 DEFECTS GUIDE DEFECTS GUIDE
and includes:
INTERMEDIATE EDITION ~
* Key Legal Developments

Declared Design Regime under the D&BPA

Strata Building Bond Inspection Scheme
Non-performance of Deeds & NCAT Rectification Orders

Essential Handover Documents from Developers

Stay ahead in managing building defects! Scan the code below to BUILDING
download the eBooks now! DEFECTS GUIDE

SANNERMANS @ LookUpStrata
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FAQ’'S FROM
THE FLOOR?

23
6 BANNERMANS

LAWYERS



THANKYOU

» This is not legal advice and you should
seek legal advice regarding any of the
issues referred to.

» This area of law is regularly amended
and new cases decided, requiring
updated information.

» This presentation does not include all
possible steps, remedies and time
limitations.

BANNERMANS

LAWYERS

Liability limited by a scheme ap proved
under Professional Standards Legislation
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